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§1987.107

the Secretary, not subject to judicial
review.

§1987.107 Hearings.

(a) Except as provided in this part,
proceedings will be conducted in ac-
cordance with the rules of practice and
procedure for administrative hearings
before the Office of Administrative
Law Judges, codified at subpart A of
part 18 of this title.

(b) Upon receipt of an objection and
request for hearing, the Chief Adminis-
trative Law Judge will promptly assign
the case to an ALJ who will notify the
parties, by certified mail, of the day,
time, and place of hearing. The hearing
is to commence expeditiously, except
upon a showing of good cause or unless
otherwise agreed to by the parties.
Hearings will be conducted de novo on
the record. ALJs have broad discretion
to limit discovery in order to expedite
the hearing.

(c) If both the complainant and the
respondent object to the findings and/
or order, the objections will be consoli-
dated and a single hearing will be con-
ducted.

(d) Formal rules of evidence will not
apply, but rules or principles designed
to assure production of the most pro-
bative evidence will be applied. The
ALJ may exclude evidence that is im-
material, irrelevant, or unduly repeti-
tious.

§1987.108 Role of Federal agencies.

(a)(1) The complainant and the re-
spondent will be parties in every pro-
ceeding and must be served with copies
of all documents in the case. At the As-
sistant Secretary’s discretion, the As-
sistant Secretary may participate as a
party or as amicus curiae at any time
at any stage of the proceeding. This
right to participate includes, but is not
limited to, the right to petition for re-
view of a decision of an ALJ, including
a decision approving or rejecting a set-
tlement agreement between the com-
plainant and the respondent.

(2) Copies of documents must be sent
to OSHA and to the Associate Solic-
itor, Division of Fair Labor Standards,
U.S. Department of Labor, only upon
request of OSHA, or where the Assist-
ant Secretary is participating in the
proceeding, or where service on OSHA
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and the Associate Solicitor is other-
wise required by the rules in this part.

(b) The FDA, if interested in a pro-
ceeding, may participate as amicus cu-
riae at any time in the proceeding, at
the FDA’s discretion. At the request of
the FDA, copies of all documents in a
case must be sent to the FDA, whether
or not the FDA is participating in the
proceeding.

§1987.109 Decision and orders of the
administrative law judge.

(a) The decision of the ALJ will con-
tain appropriate findings, conclusions,
and an order pertaining to the rem-
edies provided in paragraph (d) of this
section, as appropriate. A determina-
tion that a violation has occurred may
be made only if the complainant has
demonstrated by a preponderance of
the evidence that protected activity
was a contributing factor in the ad-
verse action alleged in the complaint.

(b) If the complainant has satisfied
the burden set forth in the prior para-
graph, relief may not be ordered if the
respondent demonstrates by clear and
convincing evidence that it would have
taken the same adverse action in the
absence of any protected activity.

(c) Neither OSHA’s determination to
dismiss a complaint without com-
pleting an investigation pursuant to
§1987.104(e) nor OSHA’s determination
to proceed with an investigation is sub-
ject to review by the ALJ, and a com-
plaint may not be remanded for the
completion of an investigation or for
additional findings on the basis that a
determination to dismiss was made in
error. Rather, if there otherwise is ju-
risdiction, the ALJ will hear the case
on the merits or dispose of the matter
without a hearing if the facts and cir-
cumstances warrant.

(d)A) If the ALJ concludes that the
respondent has violated the law, the
ALJ will issue an order that will re-
quire, where appropriate: affirmative
action to abate the violation; rein-
statement of the complainant to his or
her former position, together with the
compensation (including back pay and
interest), terms, conditions, and privi-
leges of the complainant’s employ-
ment; and payment of compensatory
damages, including, at the request of
the complainant, the aggregate
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